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In the Court of Ap peals of the District of Columbia 


Henry C. Payne, Postmaster General, Appellant, "j 


Bates & Guild Company. 


^No. 1309. 


a Supreme Court of the District of Columbia. 

Bates & Guild Company, Petitioner, 

vs» 

Henry C. Payne, Postmaster General, j)" No. 23722. In Equity. 
. Respondent. J 

United States op America, I 
District of Co lum bia, | ‘ 

Be it remembered, that in tlie supreme court of the District of 
Columbia, at the city of Washinsfton, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


Bill. 

Filed .Jan. 27,1903. 

Supreme Court of the District of Columbia. 


Bates & Guild Company 
vs. 

Henry C. Payne, Postmaster General. 


In Equity. No. 23722. 


To the honorable the supreme court of the District of Columbia, 

sitting in equity: 

The Bates & Guild Company, a corporation duly established 
under the laws of the State of Maine and having a usual place of 
business in the city of Boston in the State of Massachusetts, brings 
this its bill of complaint against Henry C. Payne, Postmaster Gen¬ 
eral of the United States. 

And your orator complaining says:— 

1. That your orator is a citizen of the United States; 

That the respondent is a citizen of the United States holding the 
office of Postmaster General of the United States. 

2. That prior to January, 1903, and at the time of filing this bill 
your orator was and is engaged iu the business of a publisher of 
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books and periodicals in said Boston, having its office of publication 
at 42 Chauncy street in said Boston, and that said office of publica¬ 
tion was and is well known. 

3. That as such publisher it has been and is engaged in publish¬ 
ing a series of periodical publications known and described as 
“ Masters in Music.” 

2 That the first of these publications was issued by it in Janu¬ 
ary, 1903; that they are regularly issued at stated intervals 

as frequently as four times a year, bear date of issue, are numbered 
consecutively, and are issued from the known office of publication 
of your orator hereinbefore set forth ; 

That these publications, each and every of them, are formed of 
printed paper sheets, without boards, cloth, leather or other substan¬ 
tial binding such as distinguish printed books for preservation from 
periodical publications; 

That these publications, each and every of them, are devoted to 
the art and science of music, and that the musical compositions 
appended thereto are in illustration and exposition of the literature 
of the art printed and published in connection therewith, as appears 
by the copy of the first issue of said publication which your orator 
files herewith; 

And your orator alleges that it has a legitimate list of subscribers, 
that it has not been designed primarily for advertising purposes or 
for free circulation or for circulation at nominal rates, that it made 
due application for the entry and admission of this periodical as 
mailable matter of the second class, which application complied with 
all the rules and regulations required by law and was approved by 
the postmaster at said Boston; and that your orator in the publica¬ 
tion and issue of these publications has complied with all the terms, 
conditions and requirements of the law’s of the United States relating 
to mailable matter of the second class; 

That on January tw’entieth, 1903, your orator received the follow’- 
ing notice:— 

3 “ Office of the Postmaster, 

Boston, Mass., January 20,1903. 

Messrs. Bates & Guild, pub. ‘Masters in Music,’ 42 Chauncy St,, 

Boston, Mass. 

Gentlemen : In compliance with your request, I enclose a copy 
of the letter from the Third Assistant Postmaster General relating to 
the exclusion of your publication from the mails as second class 
mail matter. 

Respectfully, GEO. A. HIBBARD, Postmaster.” 

“ (Copy.) 

Washington, D. C., January 17,1903. 

“ Postmaster, Boston, Mass. 

Sir : You are informed that admission to the second class of mail 
matter of the publication known as ‘ Masters in Music,’ published 
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in your city by Bates & Guild Company, is denied, for the reason 
that the publication has, under the statute, the characteristics of 
third class matter, and not second class matter. (Act of March .8^ 
1879.) It is composed mainly of sheet music. 

“ You will inform the publisher of the denial of entry. 

“ The deposit, or deposits, made under section 441 of the postal 
laws and regulations to cover mailings of this publication pending 
consideration of the application for its admission, should be con¬ 
verted into ordinary postage stamps, attached to a sheet or 

4 sheets of paper, canceled and sent to this ofiice as directed in 
the said section. 

Respectfully, 

(Signed) EDWIN C. MADDEN, 

“ Third Assistant Postmaster General.” 

And your orator on information and belief declares that these 
publications will be excluded from the mails as mailable matter of 
the second class in accordance with the foregoing decision of the 
Postmaster General. 

4. That the denial of entry to the second class of mail matter on 
account of their having been composed mainly of sheet music, as de¬ 
clared by the respondent Avas unlawful ; 

That the exclusion of these publications from the mail as mailable 
matter of the second class will cause your orator great pecuniary 
loss and damage both in the advanced rates demanded and in the 
necessary reorganization of its business in distributing these publi¬ 
cations, all of which increase in rates and charges will have to be 
borne by your orator in those cases where existing contracts re¬ 
quire it. 

5. That your orator is liable, under existing contracts, to supply 
upwards of eighty thousand copies of these publications at a price 
based upon the postage rates chargeable upon them as mailable 
matter of the second class. 

6. That the action of the Postmaster General in excluding these 
publications from the mails and denying to them the privilege of 
mailable matter of the second class as hereinbefore set forth, is a re¬ 
versal of and contrary to the practice sanctioned by him and his 
predecessors in office in regal’d to publications similar in character, 
and that your orator incurred the expense attending the prepara¬ 
tion and publication of the excluded publications relying upon said 

practice; 

5 That the right to have these publications carried in the 
mails as mailable matter of the second class is a valuable 

property right exceeding in value the sum of five thousand dollars. 

Forasmuch as your orator is without a plain, adequate and com¬ 
plete remedy at law, and because if remediable at law relief could 
only be obtained by a multiplicity of suits, your orator prays: 

Krst. That your orator may be declared to be entitled to have 
these publications entered, received and transmitted through the 
mails as'mailable matter of the second class, as defined by the act 
of Congress approved March 3,1879. 
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Second. That it may please the court to grant an injunction re¬ 
straining the respondent from enforcing the denial of entry set forth 
in paragraph 3 of this bill, and requiring him to receive said pub¬ 
lications and transmit the same through the mail as mailable mat¬ 
ter of the second class, in accordance with the provisions of said act 
of Congress approved March 3,1879. 

Third. For such other and further relief as, under the facts stated, 
your orator ma_y be entitled and in equity may seem meet. 

Fourth. And your orator prays also for a preliminary injunction 
and that your honors will grant a writ of subpoena directed to said 
respondent, requiring him to answer this bill, but not under oath, 
the answer under oath being hereby expressly waived, and show 
cause why the prayers of this bill should not be granted. 

BATES & GUILD CO., 

By DAWES E. FURNESS, President. 

WM. S. HILL, Of Counsel. 

6 United States of America, I 
State of Massachusetts. / 

Boston, January 22nd, 1903. 

On this twenty-second day of January, 1903, personally appeared 
Dawes E. Furness, who being by me duly sworn deposes and says 
that he is the president of The Bates & Guild Company, the com¬ 
plainant within named ; that he has read the foregoing bill of com¬ 
plaint subscribed by him, and knows the contents thereof and that 
the same is true except as to the matters therein stated to be alleged 
on information and belief, and as to such matters he believes it to be 
true. 

Sworn to and subscribed before me this twenty-second day of Jan¬ 
uary, 1903. 

[notarial seal.] JOHN ABBOTT, 

Notary Public. 

HOLMES CONRAD, 

Sol. for GomplHs. 

Commonwealth op Massachusetts, 

Office of the Secretary, 

Boston, Jan’y 22,1903. 

I hereby certify, that at the date of the attestation hereto annexed 
John Abbott was a notary public for the said Commonwealth, duly 
commissioned and constituted, that as such notary public, he was by 
law authorized to administer oaths and take acknowledgments of 
deeds and other instruments throughout the Commonwealth; that to 
his acts and attestations, as such, full faith and credit are and ought 
to be given in and out of court; and that I believe the signature to 
the annexed attestation to be genuine. 

In testimon}'^ whereof, I have hereunto affixed the seal of the Com¬ 
monwealth the date first above written. 

[seal.] ^ WM. M. OLIN, 

Secrdary of the Commonwealth. 
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7 Rule to Show Came. 

Filed Jail. 27, 1903. 

In the Supreme Court ot the District of Columbia. 

The Bates and Guild Company "j 

VS I 

Henry C. Payne, Postmaster General of the 23722. Equity. 

United States. J 

On consideration of the bill of complaint this day filed it is this 
27th day of January, 1903, by this court adjudged and ordered, that 
the defendant shall show cause in this court on the 24th day of 
February, 1903, why the prayer of the said bill should not be 
granted. 

A. B. HAGNER, 

Asso. Justice. 


Marshal’s Return. 


Executed the within rule by serving a copy thereof on the de^ 
fendant Henry C. Payne, personally Feb. 12,1903. 

AULICK PALMER, Marshal. 

S. 


8 Ansive)'. 

Filed Feb. 25,1903. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Company ] 

vs. Vin Equity. No. 23722. ■ 

Henry C. Payne, Postmaster General. | 

Answer of the defendant. The Postmaster General, to the bill of 
complaint of the above-named complainant, and to the rule to show 
cause wh}”^ injunction should not be granted thereon. 

The defendant now and at all times hereafter saving and reserv¬ 
ing to himself all and all manner of benefit or advantage of excep¬ 
tion that may be taken to the said bill for the many errors, uncer¬ 
tainties and imperfections thereof, for answer thereto, or to so much 
thereof as he is advised that it is necessary or material for him to 
make answer unto, answering says: 

I. 

The defendant admits tlie allegations of the first paragraph. 
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II. 

The defendant admits the allegations of the second paragraph. 

III. 

For answer to the third paragraph the defendant, upon informa¬ 
tion and belief, admits that the complainant as a publisher has been 
and is engaged in publishing a series of publications known and 
described as “Masters in Music;” but the defendant denies that the 
said publications are a “ periodical publication ” within the meaning 
of the act of March 3,1879, establishing the second class of mail¬ 
able matter. 

The defendant admits that the first of said publications was issued 
by the complainant in January, 1903, and avers that such publica¬ 
tion of January, 1903, is the only publication of the series known 
and described as “Masters in Music” of which this defendant has 
any knowledge or cognizance whatever. Inasmuch as but one 

9 publication known to the defendant has been published 
under the name of “Masters in Music” the defendant is un¬ 
able to admit that the said publications are published as frequently 
as four times a year, or bear a date of issue, or are numbered con¬ 
secutively, or are issued from the known office of publication of the 
complainant, or that said publications or each and every of them 
are formed of printed paper sheets without boards, cloth, leather, or 
other substantial binding, such as distinguish printed books for pres¬ 
ervation from periodical publications; or that said publications or 
each and every of them are devoted to the art and science of music. 

But this defendant says that on or about January 5, 1903, the 
complainant, The Bates and Guild Company, by Winthrop Ames, 
treasurer, did, at the post office at Boston, Massachusetts, make an 
application to have the publication “ Masters in Music ” designated 
as a magazine published at said Boston admitted to the mails at the 
second-class rates of postage. That in and by its said application 
the complainant stated that the said publication was devoted to “ the 
arts: being devoted to the history, appreciation, execution, and news 
concerning music of a public character,” that said publication was 
intended to be a monthly, that its known office of publication was 
42 Chauuce?/ street, Boston, Massachusetts, that the first issue was to 
appear on January 1,1903, that the complainant, the publisher, 
was the only person interested financially in said publication, that 
the editor of said publication was Daniel Gregory Mason, instructor 
in music iii Princeton university, that the said publication had 2045 
legitimate subscribers, of wdiotn 1059 were at the full advertised 
subscription price direct to the publisher solely for the value of the 
publication and without any other inducement, premium, gift, 
chance to win a prize or other consideration whatsoever, and that 
the subscription price of said publication was $2.00 per year. 

The defendant further avers that in due course of adminis- 

10 tration the said application came to the Third Assistant 
Postmaster General, who, in the distidbution of powers and 
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duties in the Post Office Department is charged with the duty to 
decide whether or not a publication is entitled to transmission in 
the mails at the second-class rates of postage and to determine ac¬ 
cordingly for and on behalf of the Postmaster General; that such 
application together with a copy of the publication itself, was dulj'^ 
examined and considered hy said Thii'd Assistant Postmaster Gen¬ 
eral ; that as a result of such examination and consideration the 
said Third Assistant Postmaster General, acting for the Postmaster 
General in that behalf, became and was and still is of the opinion 
and judgment that the said publication had not and has not the 
characteristics of second class mail matter under the provisions of 
the act of March 3, 1879, but on the contrary liad and has the char¬ 
acteristics of third-class matter under said statute, and the said 
Third Assistant Postmaster General held and determined accord¬ 
ingly that the same was not entitled to transmission at the second- 
class rates of postage. 

The defendant further says that in accordance with such deter¬ 
mination the said Third Assistant Postmaster General, acting for 
this defendant in that behalf, on or about January 17,1903, notified 
the postmaster at Boston, Massachusetts, as follows: 

“ You are informed that admission to the second class of mail 
matter of the publication known as ^Masters in Music,’ published in 
your city by Bates and Guild Company, is denied, for the reason 
that the publication has, under the statute, the characteristics of 
third class matter, and not second class matter. (Act of March 3, 
1879.) It is composed mainly of sheet music. 

You will inform the publisher of the denial of entry. 

The deposit, or deposits, made under section 441 of the Postal 
Laws and Regulations, to cover mailings of this publication pending 
consideration of the application for its admission, should be con¬ 
verted into ordinary postage stamps, attached to a sheet or sheets of 
paper, canceled and sent to this office as directed in the said sec¬ 
tion.” 

Thereupon the postmaster at Boston, on January 20,1903, sent 
the complainant the notice set forth in the third paragraph of com¬ 
plainant’s bill. 

11 And this defendant denies that said publications will be 

excluded from the mails as mailable matter of the second 
class and says that on the contrary said publications have never 
been admitted to the mails as mailable matter of the second class, 
but that the application for such admission was, upon due consider¬ 
ation as aforesaid, rejected, and the said publications refused admis¬ 
sion to the second class of mailable matter. 

The defendant further says that the said publications, as evi¬ 
denced by the copy thereof submitted to the Third Assistant Post¬ 
master General with the application for admission, as well as evi¬ 
denced by the copy annexed as an exhibit to the bill of complaint 
herein, is not a “ newspaper or other periodical publication” within 
the intent and meaning of section 10 of the act of March 3,1879, 
chapter 180. Defendant further says that the said publication falls 
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within the third class into whicli mailable matter is divided by sec¬ 
tion 7 of the said act, namely: “ Third. Miscellaneous printed mat¬ 
ter,” and that it has the characteristics of such mail matter of the 
third class as designated by sections 17 of the said act, namely: 
“ Books, transient newspapers and periodicals, circulars and other 
matter wholly in print (not included in section 12) proof sheets, cor¬ 
rected proof sheets and manuscript copy accompanying the same.” 

The defendant further says that the said publication has the char¬ 
acteristics of third-class mail matter aforesaid in that it is a book, 
to wit: a collection of sheet music by a single composer prefaced by 
notes and criticisms upon the work of such composer ; that in respect 
of the matter purporting to be literary contained in said publica¬ 
tion, it is, in substance and effect, a series of notes illustrative of the 
music aforesaid, or a monograph upon the life and work of said com¬ 
poser ; that such matter therein contained has not the characteris¬ 
tics of currency or miscellany common to “ newspapers and other 
periodical publications; ” that it relates to a single subject 

12 and to a single individual, and that it is introductory and 
prefatory to the main and substantial contents of said publi¬ 
cation, namely'; sheet music. The defendant further says that such 
matter purporting to be literary is not matter of the second class 
such as is contained in “ newspapers and other periodical publica¬ 
tions,” but is matter of the third class such as is contained in 
“ books ” or “ transient periodicals ” and is not distinguishable 
therefrom. With respect to the main contents of the said book, 
namely : sheet music, the defendant says that sheet music is matter 
of the third class, being “other matter wholly in print ” within the 
intent and meaning of section 17 of the act of March 3,1879. 

The defendant says that so far from being a “ periodical publica¬ 
tion ” of the second class, the publication published under the title 
“Masters in Music” is a series of distinct monthly monographs; 
that each monthly publication has for its subject a distinct composer 
of music; that each publication is complete in itself and is a reprint 
of a collection of sheet music by the particular composer with which 
such publication is concerned; that such publications have no true 
relation or connection one with another, but that they are designed 
to follow one another monthly in such manner as to form a wholly 
disconnected and varied succession of distinct collections of sheet 
music, prefaced by explanatory, biographical, critical, and biblio¬ 
graphical comment; that the only connection between the succes¬ 
sive publications consists in the fact that over the name of the 
particular composer with which such publication is concerned are 
printed the words “ Masters in Music. A Monthly Magazine,” and 
that such publications are numbered successively. That in con¬ 
firmation of the foregoing statement the defendant refers to the 
January number of said publication, the whole of which is con¬ 
cerned with the composer Mozart, and upon the cover of which over 
the name “ Mozart ” appear the words “ Masters in Music. A 
Monthly Magazine,” and to the fact that in said copy of 

13 January there appears an announcement as follows; 
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“Masters in Music. 


The second, February, issue of Masters in Music will have for its 
subject 


Chopin. 


Contents. 

A portrait of Chopin: From the medallion by Bovy. 

A life of Chopin: Based upon the most authentic accounts. 

The art of Chopin : Brief extracts giving a summary of what the 
most eminent critics consider the essentials of his genius. 


Musical Selections. 

I. Nocturne in F-minor.Opus 55, No. 1 

TI. Prelude in D-flat. No. 15 

III. Etude in G-flat.‘ The Butterfly ’ 

IV. Scherzo and largo from the sonata in B-minor Opus 58 

V. Waltz in D-flat.Opus 64, No. 1 

VI. Two mazurkas .... Opus 17, Nos. 1 and 3 

VII. Polonaise in A-major . . ‘ The Military Polonaise ’ 

Editorial notes will accompany the above selections, suggesting 
the interpretations. 

Price, twenty cents. 

Bates & Guild Co., 42 Chauncy street, Boston.” 

Defendant further denies that the term “ magazine ” upon the 
cover of said publication is a true designation of its contents, and 
avers that the said publication is not a magazine in any sense of the 
word, but is a book, or part of a book, in support of* which state¬ 
ment defendant respectfully refers to a copy filed with the bill as an 
exhibit, by an inspection whereof it will appear that no designation 
of the publication as a magazine, no date of issue, and no serial 
number appear therein from the first page to the last page of the 
same, but stripped of its cover no mark or sign or designation of 
such publication as a periodical appears thereon. 

14 And the defendant resjtectfully cravijs leave to refer, as a 
part of this answer, to the copy of said publication annexed 
as an exhibit to the bill herein, and submits that the true character 
and nature of the said publication will appear by an inspection 
thereof to be that of mail matter of the third class. 

The defendant further says that although each of said publications 
relates to the subject of music, namely: a certain composer thereof 
of sufficient distinction to be designated a master or classic, it never¬ 
theless is not devoted to “ the arts ” within the intent and meaning 
of the act of March 3,1879, for the reason that it is not a continuing, 
permanent “ periodical publication ” within the accepted and statu¬ 
tory meaning of that term, the contents of which are devoted to the 
arts and have the characteristics of miscellany and currency such 
2—1309a 
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as denote periodical publications and magazines in general, but that, 
save in the sense that tlie subject matter of such publication is the 
art of music, wherein it differs in no sense or particular from any 
other collection of sheet music or of au}' other book relating to music, 
the said publication does not comply with the statutory require¬ 
ments of sections 10 and 14 of the act of March 3,1879. 

And the defendant is further informed and believes, and so be¬ 
lieving avers, that said publications and the series of the same are 
not designed as a magazine devoted to the subject of music, but as a 
series of separate and independent works, each upon a different 
composer, largely for the purpose of affording a series of texts for 
instruction in and the study of music, and that each of said texts, 
in respect both of the sheet music therein contained and of the bio- 
grapliical, critical and bibliographical comment is complete in 
itself ; and the defendant further says that the publications published 
under the title “ Masters in Music ” are not a “ periodical publication ” 
but a series or librar}' of publications. 

15 IV. 

. For answer to paragraph four, the defendant respectfully refers 
to the preceding answer to paragraph three. He is not informed 
and can neitlier admit nor deny that the refusal to transmit said 
publications as mailable matter of the second class will cause the 
complainant great pecuniary loss and damage, but so far as this de¬ 
fendant is informed such refusal would result merel)' in the pay¬ 
ment by complainant of the third-class rate of postage upon such 
publications if the complainant transmits the same through the 
mails of the United States. 

V. 

The defendant can neither admit nor deny the allegations of the 
fifth paragraph, but submits that if the complainant is under exist¬ 
ing contracts to supply 80,000 copies of these publications, it is under 
contracts to supply the same to persons other than the designated 
subscribers thereof. 

VI. 

The defendant denies that the action of the Postmaster General in 
refusing to admit these publications to'tlie second class of mailable 
matter is a reversal of, or contrary to, the practice sanctioned by 
him and his predecessors in office in regard to publications similar 
in character; but the defendant further submits that the admission 
and transmission of mailable matter under the terms prescribed by 
the statutes is a continuous administrative act, the performance of 
which is devolved by law upon this defendant as Postmaster General 
for the time being, and in the performance of this duty he is in no 
.wise bound or controlled by the action of his predecessors, nor does the 
admission and transmission bj' one Postmaster General of mailable 
matter of a certain description at the second class or any other par- 
ticnlar rates constitute any obligation whatever upon the United 
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-States-or its ofl&cers thereafter to admit publications similar in char¬ 
acter to the same rate. 

16 The defendant denies that the complainant has any right 
to have said publications transported in the mails as mailable 

matter of the second class, but he is unable to admit or deny that 
•if said supposed right exists it exceeds in value the sum of five 
thousand dollars. 

Answering generally to the whole bill, the defendant says, that, 
as Postmaster General of the United States, he is charged by law' 
with the duty of superintending generally the business of the Post 
Office Department and of executing all laws relative to the postal 
service. That among his duties is that of classifying the mail matter 
offered for transmission through the United States mail and distribut¬ 
ing the same into the respective classes created and designated by 
Congress; in course of which classification it becomes incumbent 
upon him to investigate and ascertain whether matter offered for 
transmission as second-class matter does or does not comply with 
the conditions upon w'hich the law permits publications to be ad¬ 
mitted to the second-class rates; that such investigation, exer¬ 
cised by this defendant as the head of an executive department in 
the ordinary discharge of his duties, requires an inquiry into facts, 
an examination of evidence and an interpretation of law; and that 
in the case of the publication hereinbefore mentioned, after an in¬ 
quiry into the facts relevant and material to the inquiry, an exami¬ 
nation of evidence and a construction of the law and application 
thereof to the facts, the defendant found and determined that said 
publications now offered for transmission, not having the statutory 
characteristics of second-class matter, but on the contrary the char¬ 
acteristics of third-class matter, and not fulfilling the conditions es¬ 
tablished by law for second-class matter, were not entitled to admis¬ 
sion to the mails at the second-class rate, and the application for 
that rate of postage was therefore denied; which said finding, 

17 determination and decision involved the exercise of judg¬ 
ment and discretion on the part of this defendant, and the 

Third Assistant Postmaster General acting in that behalf, and for 
that reason, as defendant respectfully submits, is not subject to be 
reviewed by this honorable court. 

Defendant is further advised, and so believing avers, that .the 
privilege of having publications, which comply with the conditions 
of second-class matter as defined .in the act of March 3,1879, trans¬ 
mitted at the second-class rate is not a property right; and that 
whether publications do so comply with such conditions is a matter 
wholly within the competence and jurisdiction of the Postmaster 
General, and the determination of wdiich is within the judgment 
and discretion of the Postmaster General for the time being. 

And the defendant respectfully submits that complainant in and 
by its said bill and the matters and things set forth therein does not 
make or state such a cause as would entitle the complainant to the 
relief thereby prayed; and as to so much of the said bill as prays 
an injunction against the enforcement by this defendant of his de- 
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cision that the said publications are not entitled to transmission at 
second-class rates, this defendant submits that it is against the course 
and practice and not within the jurisdiction of this court to inter¬ 
fere with, review or afford relief against the decision and action of 
the head of an executive department in a matter involving the exer¬ 
cise of his judgment and discretion, or to require the Postmaster 
General, as an executive officer, to perform a supposed duty in the 
admission of mailable matter b3' an injunction forbidding him to 
refuse to perforin said duty, in which respect the defendant respect¬ 
fully submits that the complainant has a plain, adequate and com¬ 
plete remedy at law by a writ of mandamus. 

And defendant hopes he will have the same benefit of these de¬ 
fences as if he had formall}" demurred to the said bill upon the 
ground thereof. And having fulljr answered, the defendant 
18 pi'avs to be hence dismissed with his reasonable costs. 

H. C. PAYNE, 

Postmaster General. 

ASHLEY M. GOULD, 

HENKY H. GLASSIE, 

Solicitors for the Defendant. 

District of Columbia, ss : 

Henry C. Payne, Postmaster General, being first dul.y sworn, de¬ 
poses and says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof, and the matters and things 
therein set forth he knows to be true, save those stated upon infor¬ 
mation and belief, which he believes to be true. 

H. C. PAYNE, 
Postmaster General. 

Subscribed and sworn to before me this twenty-fourth day of 
Februar3% A. D. 1903. 

[Seal of Thomas E. Roach, Notary Public, District of Columbia.] 

THOS. E. eoach; 

Notary Public. 
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Replication. 


Filed Mar. 10,1903. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Company ) 

vs. Vln Equity. No. 23722. 

Henry C. Payne, Postmaster General, j 

The complainant joins issue upon the answer of the defendant, 
and will submit the cause on bill and answer. 


HOLMES CONRAD, 

Sol. for Complainant. 
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Decree. 

Filed Mar. 10,1903. 

In the Supreme Court of the District of Columbia. 

Bates akd Guild Company 1 

m. >In Equity. No. 23722. 

Henky C. Payne, Postmaster General.) 

This cause coming on to be heard on the bill and the exhibits 
filed therewith on the answer of the defendant and on the papers 
filed in the cause, and on the proceedings had therein, was argued 
by counsel. In consideration thereof it is this 10th day of March, 
1903, adjudged, ordered and decreed. 

(1) That the complainant, The Bates and Guild Company, is en¬ 

titled to have its publication, entitled “ Masters in Music ” en- 
20 tered, received and transmitted through the mails as mailable 
matter of the second class, as defined by the act of Congress 
approved March 3,1879. 

(2) That the defendant The Postmaster General, be and he hereby 
is perpetually restrained from denying to the complainant the re¬ 
ceipt, entry and transmission through the mails, of its publication 
entitled “ Masters in Music ” as mailable matter of the second class, 
as defined by the act of Congress, approved March 3,1879 and also 
from refusing to receive said publication and transmit the same 
through the mails as mailable matter of the second class, as defined 
aforesaid. 

(3) That the complainant do recover of the defendant his costs 
incurred in this suit, and may have execution therefor as at law. 

A. B. HAGNER, 

Asso. Justice. 

And the defendant in open court by direction of the Post Office 
Department and acting under that direction, prays an appeal to the 
Court of Appeals which is hereby allowed. 

A. B. HAGNER. 

• 21 Stipulation. 

Filed Mar. 20,1903. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Co. I 

vs. VEq. No. 23722. 

Payne, Postmaster-General, j 

It is stipulated by and between counsel for the respective parties 
that the exhibits filed with the bill in this cause may be certified 
by the court to the Court of Appeals with the transcript of the 
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record in lieu of a copy thereof and that in the Court of Appeals, 
the printing of such exhibit shall be dispensed with and the same 
used at the hearing and inspected and examined by the Court of 
Appeals as a part of the record on appeal. 

HOLMES CONRAD, 

Solidtm’ for Complainants. 
MORGAN H. BEACH, 
HENRY H. GLASSIE, 

Solicitors/or Defendant. 


22 Directions to Cl&i'hfor Preparation of Transcript. 

Filed Mar. 20,1903. 

In the Supreme Court of the District of Columbia. 

Bates & Guild Co. ) 

vs. VEq. No. 23722. 

Payne, Postmaster-General.) 

The clerk of the court in making up the record on appeal in this 
cause will include: (1) bill of complaint and rule to show cause; 
(2) answer of the defendants; (3) replication; (4) decree; (5) opin¬ 
ion and (6) stipulation as to printing exhibits. 

MORGAN H. BEACH, 
HENRY H. GLASSIE, 
Solicitors for the Defendant. 

HOLMES CONRAD. 

23 Opinion of Justice Hagner. 

Filed Mar. 20, 1903. 

In the Supreme Court of the District of Columbia. 

Bates & Guild Company | 

vs. VNo. 23722. In Equity. 

Henry C. Payne, Postmaster-General. I 

Opinion by Mr. Justice Hagim'. 

The bill in this ease was filed the 27th of January, 1903. It al¬ 
leges that the complainant company were publishers of 'books and 
periodicals in Boston prior to Jaunary, 1903, and as such are engaged 
in issuing a series of periodical publications described as “ Masters 
in Music; ” the first of which was issued in January. And the bill 
proceeds to allege compliance by the complainants with the various 
formal requirements of the act of 1879 authorizing the issue to the 
compan}’^ of a certificate of entry admitting its publications to 'the 
rates of second class postage. 
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That after issuing said first number, the company applied for 
such certificate to the postmaster at Boston, who approved of the 
application: but on the 20th day of January, 1903, complainants 
received from said postmaster a copy of a letter from the Third 
Assistant Postmaster-General informing them that admission of the 
publication in question to the second class of mail matter was denied 
for the reason that the publication has, under the statute, the char¬ 
acteristics of third class mail matter, and not of second class mat¬ 
ter—that.it is composed mainly of sheet music. 

They charge that the exclusion of their said publication as second 
class matter will entail great pecuniary loss upon them, as they 
are liable to furnish 80,000 copies of the publication at a 

24 price based upon the postage rates of second class matter. 
They charge that such refusal is a reversal of, and contrary 

to the practice sanctioned by defendant and his predecessors, and 
that the company would sustain great pecuniary loss if their publi¬ 
cations are thus excluded from the second class of mail matter. 
Wherefore they pray they may be declared entitled to have their said 
publications so admitted to the mails as mailable matter of the sec¬ 
ond class; and that an injunction may be granted restraining the 
Postmaster-General from enforcing his denial of entry, and requir¬ 
ing biin> to transmit the said publications as mailable matter of the 
second' class, and for further relief. 

The answer of the Postmaster-General, after various formal ad¬ 
missions of fact, declares he is unable to determine whether com¬ 
plainant’s publication fulfils the various requirements of the act of 
Congress applicable to second class matter, which he proceeds specifi¬ 
cally to recite, inasmuch as only one number of the publication has 
yet been issued. 

He admits that about January 5,1903, complainant company, by 
one of its officers, applied to the Boston post office to have said pub¬ 
lication admitted to second class rates, and recites the various state¬ 
ments contained in the application, alleging the compliance of the 
company with the various prerequisite requirements of the statute; 
that the Third Assistant Postmaster-General, who was charged with 
the duty to decide whether publications are entitled to transmission 
at second class rates made such examination and became, and still is, 
of the opinion and judgment that the publication so offered was not 
so entitled for the reasons stated in the bill and in the letter therein 
Set forth. 

Further answering he says the said publication is not a newspaper 
or other periodical publication, but falls within the third class of 
mailable matter, inasmuch as it is a book, being a collection of sheet 
music by a single composer, prefaced by notes and criticisms, as he 
proceeds to explain at length; and that no date of issue or 

25 serial number appears upon it anywhere. Denying his pres¬ 
ent decision is a reversal of the present practice of himself 

and his predecessors, he insists his action with respect to the subject 
in hand is a continuous administrative act, involving the exercise of 
judgment and: discretion, and, therefore, as Postmaster-General, he 
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is not bound by the action of h^s predecessors, and his present action 
is not subject to be reviewed by this court. 

So far as the pleadings in this case present the question of the 
jurisdiction of this court to examine into the legality and the cor¬ 
rectness of the decision of the Postmaster-General as to the proper 
construction of the statute of 1879; and as to the further question, 
whether his decision and determination that the publication referred 
to in the pleadings is not entitled to entry as second class mail mat¬ 
ter, I conceive ray decision in the case of Houghton, et al.^ against 
The Postmaster-General, No. 23,342, equity, just delivered, is con¬ 
clusive upon me in this. Of course, the facts are naturally different 
in the cases, but the principle upon which I discussed the facts in the 
first case leads me to precisely the same conclusion in the present. 
There are two questions presented in the present proceedings which 
were not raised in the former. 

The first is, that as only one number of the ^‘Masters in Music 
had been issued when the application of the complainant company 
was made and refused, no certificate can now be issued as it is im¬ 
possible to say whether at least three more numbers would be issued 
within the year. If this contention were to be sustained, it would 
be impossible ever to start such a publication as second class matter, 
for the four numbers could not be admitted to that class without a 
previous order allowing it, and as no such order could be passed until 
the four numbers had been issued; thus nothing ever could be done 
by way of inaugurating it, a new enterprise of this character. 

More reliance seemed to be placed on the contention that the com¬ 
plainant had mistaken its remedy, and should have applied to a 
court of law for a writ of mandamus. That the writ of in- 
26 junction in equity and of mandamus at law are somewhat 
correlative is conceded. The difference between the circum¬ 
stances of cases justifying the appeal to the one form of remedy 
rather than the other, ai'e well stated in 92 U. S., 531, Board of 
Liquidation vs, McComb, 

That case came before the Supreme Court on an appeal from a 
decree in equity of the circuit court of the United States for the dis¬ 
trict of Louisiana, granting an injunction at the suit of a bondholder 
against the board of liquidation of that State. The Supreme Court 
first examined the facts of the case, and decided the complainant was 
entitled to relief of the nature claimed. As he had invoked and ob¬ 
tained a decree for an injunction, naturally the losing party insisted 
the remedy should have been sought by a mandamus, and supported 
its contention by the usual arguments. Mr. Justice Bradley, ap¬ 
proaching that branch of the case, disposed of the objection as fol¬ 
lows : 

But is has been well settled that, when a plain official duty, re¬ 
quiring no exercise of discretion, is to be performed, and perform¬ 
ance is refused, an,y person who will sustain personal injury by such 
refusal may have a mandamus to compel its performance; and when 
such duty is threatened to be violated b}^ some positive official act, 
any person who will sustain personal injury thereby, for which ade- 
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quate compensation can not be had at law, may have an injunction 
to prevent it. In such cases the writs of mandamus and injunction 
are somewhat correlative to each other.” 

It is true the distinctions pointed out in the opinion of Mr. Justice 
Bradley have not always,been observed by counsel, nor, apparently 
by some of the courts, though it may be that careless reports have 
failed to point out the differentiating facts. Justice Bradley’s lan¬ 
guage is almost reproduced by Justice Peckham in the School of 
Magnetic Healing case, 167 U. S., 110, to which I referred in the pre¬ 
vious case, which was an application for an injunction. The court 
there said: 

“ In other words, irreparable injury will be done to these complain¬ 
ants by the mistaken act of the Postmaster-General in directing the 
defendant to retain and refuse to deliver letters addressed to them. 
The Postmaster-General’s order, being the result of a mistaken view 
of the law, could not operate as a defense to this action on the part 
of the defendant, though it might justify his obedience thereto until 
some action of the court. In such a case as the one before us, there 
is no adequate remedy at law, the injunction to prohibit the further 
withholding of the mail from complainants being the only 
27 remedy at all adequate to the full relief to which the com¬ 
plainants are entitled.” 

As counsel for the defendant cited a Maryland case upon this 
point, I will refer to another. Legg and others vs. The Mayor, etc. 
of Annapolis, 42 Md. 225. The legislature of Maryland in 1874, 
passed an act authorizing the governor to .appoint three police 
commissioners to whom was to be committed the power practically 
to supersede the corporate government and control the city. The 
corporate authorities, insisting the act was not legally passed, its 
adoption having been procured by fraud, attempted to frustrate the 
scheme, by suing out a mandamus to compel the so-called commis¬ 
sioners to abstain from interfering with the city government in any 
way. The circuit court ordered the writ. In the court of appeals 
the other contentions of the corporation were practically sustained, 
but it was further objected the proper remedy was not by mandamus 
at law, but by injunction in equitjL On pages 225-6 Judge Alvey 
in discussing this point, used the following language, which I shall 
cite at length, as it may aid in removing the confusion into which 
counsel sometimes fall in considering the points of distinction be¬ 
tween these " somewhat correlative remedies ” : 

“ 3. The next and last question is, whether the petition of the 
appellees presented a case proper for the issue of a mandamus: and 
this question is important to be decided, as upon its decision depends 
whether the case shall be remanded, or be dismissed, without further 
proceeding. 

According to the allegations of the petition in this case, the 
appellees are in oflS.ce exercising all the duties and functions thereof, 
and the appellants, though appointed to the new office created by 
the statute of 1874, chapter 421, have not entered upon the duties of 
that office, and have in no manner interfered with the appellees in 
3—1309a 
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the exercise of the office they hold. The appellants are not charged 
with withholding anything that pertains to the office of the appellees, 
nor even with exercising powers and privileges thatarein conflict with 
those exercised by the latter. It is alleged that the appellants have 
been appointed by the governor under the act of 1874, as police 
commissioners, and that, as the appellees are informed, they have 
accepted the appointment, or intend to accept the same, ‘ and 
undoubtedly propose and design, unless restrained from so doing, to 
exercise all and singular the powers pretended to be conferred on 
them as a board of police commissioners, by said pretended law.” 
The petition then proceeds to to pray that a writ of mandamus may 
issue to the appellants, ‘ commanding them, and each of them, to 
surcease and desist from exercising, or assuming to exercise, in any 
manner, any power or authority or jurisdiction under the said pre¬ 
tended act, by the appointment of any police or otherwise; and 
further commanding them, and each of them, to abstain from 
interfering, or attempting to interfere, with the police depart- 
28 meut established by your petitioners, under their said charter 
and ordinances, and from hindering, obstructing, resisting or 
opposing, the executive officers of said city, in the exercise of their 
lawful powers, and in the discharge of their official duties.’ 

This is the usual prayer for an injunction, in a bill in equity, to 
restrain an unlawful interference with rights; but we are not aware 
of any precedent for the use of the writ of mandamus to accomplish 
such a purpose. Mandamus is a writ commanding the performance 
of some act or duty, therein specified, in the performance of which 
the applicant for the writ is interested, or by the non-performance 
of which he is aggrieved or injured. Meg. vs. Bishop of Chichester, 2 
Ell. & Ell., 209. But as simply a preventive remedy it has never 
been used, so far as we have been able to discover. The nature of 
the writ, and the end for which it was framed, direct upon what 
occasion it should be used. It was introduced to prevent disorder 
from a failure of justice, and defect of police. Its use is therefore 
confined to those occasions where the law and good government 
there ought to be one. 6 Bac. Abr., Tit. Mand., 418. But there can 
be no want of remedy for any illegal or improper interference with 
the exercise of the powers and duties legally pertaining to the oflice 
of the appellees.” 

“ In the case of Ray v. Peach, 2 Salk, 572; a dissenting minister 
being qualified to preach under the toleration act, and being ille¬ 
gally convicted for the exercise of his right, and supposing he would 
be further prevented from exercising his right to preach, except at 
his peril of abiding a conviction therefor, applied for a mandamus 
to be permitted to preach, but the writ was denied and the court 
held, “ That a mandamus is always to do some act in execution of 
law; whereas the writ, if issued in that case, could be in the nature 
of a mdt de non molestando. And in accordance with this Ch. Baron 
Comyns, in his Dig. Tit. Mand. (6) lays it down as settled that a 
mandamus does not lie to prevent a molestation against the law. 
Tapp, on Mand., *189,190. 
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“ Taking this to be an established principle upon the subject, there 
is no proper case stated in the petition of the appellees to justify the 
issuing of the writ. The application was founded entirely upon an 
apprehension that the appellees might be disturbed or molested in 
the exercise of some of the functions and powers that have hereto¬ 
fore belonged and may still pertain to their office. To grant the 
writ in such case, would be simply making it a substitute for an 
injunction. 

“ We think the petition ought to be dismissed, and we shall 
29 therefore reverse the order appealed from, and dismiss the 
petition with costs to the appellants.” 

Objection is also made to the application because it asks for a 
mandatory injunction to require the Postmaster-General to transmit 
the publication as second class mailable matter. A prayer for an 
unauthorized form of relief in connection with others which are 
appropriate, is not necessarily fatal to the application, since the court 
may grant such relief as is proper although it ma}’’ refuse the un¬ 
tenable prayer. It may be well, however, to consider whether there 
is ground for the contention that it would be improper to order an 
injunction in a mandatory, as well as in the usual form. The fa¬ 
miliar law as laid down in the text-books, is thus stated by High on 
Injunctions, vol. 1, sec. 2: 

“ Injunctions are known as mandatory or preventive, according 
as they command defendant to do or to refrain from doing a particular 
thing. While the jurisdiction of equity by way of mandatory in¬ 
junction is rarely exercised, and while its existence has even been 
questioned, it is nevertheless too firmly established to admit of doubt. 
Mandatory injunctions are seldom allowed before a final hearing, 
though they may be granted on interlocutory applications. And 
while a court of equity is always reluctant to grant a mandatory 
injunction upon an interlocutory application and before final liear- 
ing, it may yet do so in an extreme case when the right is clearl}' estab¬ 
lished and the invasion of the right results in serious injury. And 
w’hen there is a wilful and unlawful invasion of plaintiff’s right, 
against his protest and remonstrance, the injury being a continuing 
one, a mandatory injunction may be granted in the first instance. 
It is to be observed, however, that courts of equity rarely interfere 
to command the doing of a positive act, but the same result is ob¬ 
tained by framing the injunction in an indirect form and prohibit¬ 
ing the defendant from doing the reverse of what he is desired to do. 
Even then the jurisdiction is exercised with extreme caution, and is 
confined to cases where the courts of law are unable to afford ade¬ 
quate redress, or where the injury can not be compensated in dam¬ 
ages. And in determining whether to grant relief by way of 
mandatory injunction courts of equity will take into consideration 
the relative convenience and inconvenience which would result to 
the parties from granting or withholding the relief, and will be gov¬ 
erned accordingly.” 

Sec. 358. Where proceedings have been instituted in a court of 
equity to establish the title to real estate, and a decree has been ren- 
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dered that defendant make a conveyance vesting the legal title 
in complainant, neglect to execute such decred will warrant a man¬ 
datory injunction to deliver possession. In such case equity pro¬ 
ceeds upon the principle that its decree, not having been complied 
with, operates as a conveyance, and the right being sufficiently 
30 established an injunction is a proper remedy for its enforce¬ 
ment; otherwise complainant might be compelled to resort 
to proceedings in ejectment to obtain the possession to which he is 
already entitled by the decree, and thus be greatly delaj’ed and em¬ 
barrassed. 

Id. § 358. 

“An injunction is the appropriate remedy to protect a railway 
company in la\'ing its track over lands which have been properly 
condemned, by restraining mill owners from keeping the water in 
their mill dam at such an unusual height as to flood complainant’s 
track and to prevent its operations. And such an injunction, com¬ 
manding the mill owners to refrain from raising the water beyond 
a specified height, is not regarded as a mandatory injunction.” 

Id. § 646. 

* * * “And where the lessee of a mine had worked into com¬ 

plainant’s premises and extracted a large quantity of ore therefrom, 
a mandatory injunction was granted requiring defendant to permit 
complainant to inspect the mine for the purpose of determining the 
extent of the injury.” 

Id. § 737. 

* * * “So where party-walls are I’equired by law to be of solid 

brick or stone, without openings, the erection by a lot owner of a 
party-wall containing windows constitutes such a nuisance as comes 
within the restraining powers of equity, and it will be enjoined. 
And in a case of nui.sance to a dwelling-house, the injunction will 
be made mandatory if the circumstances of the case require it.” 

See also Nailor v. Corcoran, 6 Mackey, 680. 

“ One who has purchased personal propert}' at a sale under exe¬ 
cution, which is afterward proved to belong to a person other than 
the judgment debtor, who recovers it by due course of law, is not 
entitled to an injunction to restrain proceedings upon his bond given' 
fof the purchase money.” 

Id. § 80. 

“In cases where relief by injunction is sought to prevent a dep¬ 
rivation of ancient rights, the question for determination is usually 
as to the degree of deprivation. And where a substantial injury is 
shown to result from the proposed erection and the darkening of 
plaintiff’s lights, a court of equity may properly interfere. The test 
to be applied is, whether plaintiff’s house is, by the obstruction 
which he seeks to enjoin, rendered in a substantial degree less fit for ■ 
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purposes of occupation than before. In other words, the dira- 
81 inution of light must be a substantial diminution, or one 
which renders plaintiff’s house substantially less comfortable. 
This being shown, equity may interfere, even to the extent of mak¬ 
ing its injunction mandatory by directing the restoration of matters 
to the condition in which thev were before defendant’s erection was 
begun. And in the case of obstruction to ancient lights a manda¬ 
tory injunction has been allowed, even before the hearing. But 
where it is shown that the obstruction which it is sought to enjoin 
is such as to interfere with the ordinary occupations of life, an in¬ 
junction will be withheld, the real question to be determined being 
whether the light is so obstructed as to cause material inconvenience 
to the occupants of life. And when plaintiffs fails to show any sub¬ 
stantial damage as likely to result to themselves, the relief will be 
withheld. 

Id. § 860. 

Id. 2 High, §§ 1150,1158 and 1331. 

Upon a full consideration of the authorities and, upon the justice 
of the cases, I see no reason why the injunction should not issue in 
a mandatory form and I shall so order. 

A. B. HAGNER, 

Asso. Justice. 
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I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
31, inclusive, and the exhibit marked "Exhibit to Bill” trans¬ 
mitted herewith, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No 23,722, equity, wherein Bates & Guild 
Company is petitioner, and Henry C. Payne, Postmaster General, is 
respondent, as the same remains upon the files and of record in said 

court. 

Seal Supreme Court In testimony whereof, I hereunto subscribe 
of the District of my name and affix the seal of said court, at 
Columbia. the city of Washington, in said District, this 

24 day of April, A. D. 1903. 

JOHN R. YOUNG, Clerk. 
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